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DETAILED ACTION 

1. Claims 1-20 are subject to examination. Claims 7, 10-12, 14, 17 and 18 have 
been cancelled. 

Response to Arguments 

2. Applicant's arguments filed 1 1/26/2005 have been fully considered but they are 
not persuasive for the following reasons: 

Applicant's argument: 

" These features are neither taught nor suggested in Abrams or Microsoft. In 
particular, Abrams does not teach a process to identify failures on its networked machines 
(i.e., to detect faulty machines), let alone using this identifying information to determine the 
number of application instances of one or more resource class components that should be 
changed/fluctuated. Furthermore, Abrams does not teach that faulty machines (i.e., 
machines comprising failures) do not receive allocations resources. Abrams briefly 
describes on page 6, paragraph [00641, "Some of the advantages provided by the on- 
demand method and system 140 include: protection during peak loads, in one 
embodiment, with guaranteed application response time SLA; global reach with application 
provider control of distributed web presence; freedom to grow aggressively including elastic 
web-processing infrastructure on demand; no capital investment with costs based, on the 
amount of capacity used; supporting substantially any application on substantially any 
platform to preserve application provider's current application investment; and higher 
reliability because the system provides superior response time and automatically routes 
around failures. " However, there is no teaching of what constitutes "failures" and 
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whether this routing around failures means that the failures reside on the machines 
themselves or the applications, or the resource components, and if this means that the 
failures are fixed or ignored or removed from the system. Also, there is no teaching in 
Abrams of identifying failures within a particular amount of time (i.e.. within a time constraint) 
(i.e., before a timing out process occurs), which the Applicants' claimed invention provides." 

"The virtual server in Abrams is a set of physical servers serving an application 
for one customer. Whereas, the virtual server provided by the Applicants' invention is 
defined as a multiered application which can include multiple instances of each tier (i.e., 
resource classes)." 
Examiner's answer: 

Abrams et al. claims priority of the provisional application 60/232.052. a copy of 
which was provided to the Applicant along with the previous non-final office Action and 
prior to the argued features of Abrams et el. that are now added as amendments. 

This provisional application provides the description of failures as well as the 
servers as follows: 

Please note the definition of "Compute Node (CN)" at 2.2.2. and "Failure Modes" 
provided on pages 14 and 15 as shown below. 
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Applicant's argument: 

" Abrams uses 'appshot as a technique to increase and decrease the application capacity in 
response to changing load. Conversely, the Applicants' invention provides a computational load to 
control the allocation of resources in a fine-grained manner." 

"Conversely, the Applicants' invention allocates resources to customers based on current 
load and past usage history (i.e., changed number of application instances of one or more 
resource class components)." 
Examiner's response: 

Also please note the functions of the resource manager on page 22 and 23 as 
shown below. 



* 
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3. Claim rejections of claims 1, 13, 15, 16, 19 and 20 are withdrawn based on the 
response provided by the Applicant. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), 
by another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 351(a) 
shall have the effects for purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 21(2) of such 
treaty in the English language. 

5. Claims 1-3, 5, 6, 8, 9, 13, 15, 16, 19 and 20 are rejected under 35 U.S.C. 102(e) 
as being anticipated by Abrams et al. (hereinafter Abrams) (US 2002/01661 17 A1) 
Referring to claim 1, 

Abrams teaches a method of providing access for a plurality of application-level 
users to an application comprising a plurality of resource class components comprising 
tiered layers of web servers, commerce servers, and database servers collectively 
executing on multiple networked machines (Abstract) , the method comprising of: 

receiving an incoming flow of requests from application-level users to use an 
application and components of said application (Abstract); 

providing, for each of the application-level users, respective sets of one or more 
application instances of each resource class component for the application on one or 
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more machines, to service the incoming requests from respective application-level 
users to use the application (Abstract, page 2, para. [0021]); 

directing each of the incoming requests to a particular application instance of an 
appropriate resource class component (page 6, para.[0067]); 

monitoring, for each of the application-level users, the number of request 
serviced by the application instances of the resource class components of the 
application (Abstract); 

identifying, within a time frame constraint, failures on any of said multiple 
networked machines; (page 6, para.[0064]) 

changing the number of application instances of one or more resource class 
components in response to the monitored number of requests for each resource class 
component and based on machines comprising failures (Abstract, page 2, para. [0021], 
(page 6, para.[0064])); 

maintaining a record of the current rate of requests received from respective 
application-level users based on the monitored number of serviced requests (page 2, 
para.[0021]); and 

collectively and automatically allocating fractions of different resource class 
components to a particular application-level user in response to the changed number of 
application instances of one or more resource class components by using a 
computational load of each request imposing on said application, wherein said 
computational load corresponds to a number of requests allocated for each resource 
instance wherein said machines comprising failures are prevented from receiving 
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allocations of resources, (page 5, para.[0062], page 6, para.[0067], page 2, 
para.[0019],[0020] and [0021], (page 2, para.[0021]), page 11, para.[0091]). 
Referring to claim 2, 

Abrams teaches the method as claimed in claim 1 , further comprising: 
directing each of the incoming requests from respective application-level users to a 
particular application instance of an appropriate resource class component from a 
respective set of one or more application instances of each resource class component, 
said particular application instance being identified as the least loaded of the application 
instances of the appropriate resource class component from that respective set. (page 
6, para.[0067]) 
Referring to claim 3, 

Abrams teaches the method as claimed in claim 1 , wherein the step of providing 
application instances of each resource class component further comprises: initiating one 
or more application instance of one or more resource class on a plurality of machines to 
service incoming requests to use the application (page 6, para.[0067],[0068]); and 
terminating one or more application instances of each resource class on a plurality of 
machines to service incoming requests to use the application (page 2, para. [0021]). 
Referring to claim 5, 

Abrams teaches the method as claimed in claim 1 , further comprising: maintaining a 
record of service obligations to respective application-level users, (page 6, para.[0064], 
page 14, para. [0125]) 
Referring to claim 6, 



Application/Control Number: 09/921 ,868 Page 1 4 

Art Unit: 2154 

Abrams teaches the method as claimed in claim 5, further comprising changing, for 
each of the application-level users, the number of application instances of each 
resource class component in response to the monitored number of requests for each 
resource class component, wherein the service obligations to respective application- 
level users are at least met. (page 6, para. [0064], page 14, para. [0125], page 8, 
para.[0078]). 
Referring to claim 8, 

Abrams teaches the method as claimed in claim 1, wherein said step of changing the 
number of application instances of said one or more resource classes in (i) at least 
partly based upon said recorded current rate of requests received from respective 
application-level users, (page 8, para. [0074]) and (ii) at least partly based on 
predetermined information that correlates changes in request rates with charges in the 
corresponding number of application instances of said one or more resource classes 
required to service said request rates.(page 6, para. [0068], page 8, 0078]) 
Referring to claim 9, 

Abrams teaches the method as claimed in claim 1, wherein one or more of the 
application-level users are organizations, and the requests are generated by individuals 
associated with the respective organization, (page 5, para. [0059]) 
Referring to claim 13, 

Abrams teaches the method of providing access for a plurality of application-level 
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users to an application comprising a plurality of resource class components comprising 
tiered layers of web servers, commerce servers, and database servers collectively 
executing on multiple networked machines (Abstract), the method comprising steps of: 

receiving an incoming flow of requests from application-level users to use an 
application and components of said application (Abstract); 

providing, for each of the application-level users, respective sets of one or more 
application instances of each resource class component for the application on one or 
more machines, to service the incoming requests from the application-level users to use 
the application (Abstract, page 2, para. [0021]); 

monitoring, for each of the application-level users, the resources currently 
available and resources currently consumed by the requests serviced by application 
instances of the resource class components of the application (Abstract); 

identifying, within a time frame constraint, failures on any of said multiple 
networked machines; (page 6, para.[0064]) 

maintaining a record of resources currently available to respective application- 
level users; and a record of resources currently consumed by respective application- 
level users; both records of said resources being maintained in respect of each of the 
one or more application instances of each resource class components (page 6, 
para.[0067]); 

adjusting the respective numbers of said one or more application instances of 
each component (Abstract, page 2, para. [0021]); and 
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collectively and automatically allocating fractions of different resource class 
components to a particular application-level user in response to a fluctuating number of 
application instances of one or more resource class components by using a 
computational load of each request imposing on said application, wherein said 
computational load corresponds to a number of requests allocated for each resource 
instance wherein said machines comprising failures are prevented from receiving 
allocations of resources, (page 5, para. [0062], page 6, para.[0067], page 2, 
para.[0019],[0020] and [0021], (page 2, para.[0021]), page 11, para.[0091]). 

wherein said application instances of each resource class component are 
adjusted for each application-level user based (i) at least partly on said records of 
resources currently available and currently consumed by respective application-level 
users (page 8, para. [0074]). and (ii) at least partly on predetermined information that 
estimates the number of each resource class components required to service requests 
for said application instances of the resource class components (page 6, para.[0068], 
page 8, 0078]), and (iii) at least partly on machines comprising failures, (page 6, 
para.[0064]) 
Referring to claim 15, 

Claim 15 is a claim to a system that carries out the steps of method of claim 1 . 
Therefore claim 1 5 is rejected for the reasons set forth for claim 1 . 
Referring to claim 16, 
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Claim 16 is a claim to a computer software program, recorded on a medium and 
capable of execution of steps of method of claim 1 . Therefore claim 1 6 is rejected for 
the reasons set forth for claim 1 . 
Referring to claim 19, 

Claim 19 is a claim to a system that carries out the steps of method of claim 13. 
Therefore claim 19 is rejected for the reasons set forth for claim 13. 
Referring to claim 20, 

Claim 20 is a claim to a computer software program, recorded on a medium and 
capable of execution of steps of method of claim 13. Therefore claim 20 is rejected for 
the reasons set forth for claim 13. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Abrams 
et al. (hereinafter Abrams) (US 2002/0166117 A1) in view of Microsoft Computer 
Dictionary (hereinafter Microsoft) Published in 1997. 

Referring to claim 4, 

Keeping in mind the teachings of Abrams, although Abrams teaches at para. [01 25], 
page 14, "Execution policies relate to user-level SLAs and priorities for execution.", 
Abrams fails to specifically teach , wherein requests from application-level users to use 
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the application are stored in a queue for execution by a particular application instance of 
the appropriate resource class on a first-in-first-out basis. 

Microsoft teaches " a method of processing a queue, in which they were removed in the 
same order in which they were added - the first in is the first out. 
Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention was made to prioritize the execution of the requests of Abrams per 
Microsoft such that same user level SLAs are executed in a first-in-first-out basis. 

Conclusion 

Examiner's note: Examiner has cited particular columns and line numbers in the 
references as applied to the claims above for the convenience of the applicant. 
Although the specified citations are representative of the teachings of the art and are 
applied to the specific limitations within the individual claim, other passages and figures 
may apply as well. It is respectfully requested from the applicant in preparing responses, 
to fully consider the references in entirety as potentially teaching all or part of the 
claimed invention, as well as the context of the passage as taught by the prior art or 
disclosed by the Examiner. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 



the examiner should be directed to Ashok B. Patel whose telephone number is (571 ) 

272- 3972. The examiner can normally be reached on 8:00am-5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John A. Follansbee can be reached on (571) 272-3964. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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